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GENERAL COMMENTS

The regulations adopt a practical approach toward
resolving the problem of reporting advance payments received
for goods.

They are within the statutory language of

Section 451(a).

The Tax Division commends the Treasury

Department and Internal Revenue Service for a fine effort.

The specific comments that follow are directed princi

pally toward clarification of minor problems of interpretation
and application and should not be considered as critical of
the overall approach embodied in the proposed regulations.

SPECIFIC COMMENTS

Section

1.451-5(a)(l)

1.
The definition of advance payment is apparently

restricted to instances where there is "an

agreement for the sale in a future taxable
year..."

We are concerned that this definition

would restrict this reporting procedure solely
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to those sales originally agreed to be completed
in a subsequent taxable year.

Many advance

payment situations arise where the inability of
the seller or buyer to perform within the

taxable year of contract is the primary bar to
the completion of the sale.

A narrow construc

tion of "for the sale in a future taxable year"
would prevent application of these regulations
in a situation where deferral is truly equit

able.

The language of the regulations should be

changed to read as follows:
(a) Advance payment defined

"advance payment" means.

(1) The term

. .and to be applied

against an agreement for the sale of goods which

sale is consummated in a future taxable year.
Goods shall include only those held by the

taxpayer primarily for sale to customers in
the ordinary course of his trade or business.

2.

1.451-5(a) (1)
1.451-5(c)

The proposed regulations suggest that advance
payments are considered on a per-contract basis to deter

mine whether they are "substantial."

In many

instances, particularly involving retailers,
this would make the proposed regulations

meaningless.

The test for "substantial" should

be made by examination of advance payments in

relation to total contract sales.
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1.451-5(d)

3.
The requirement that an information schedule

be filed with the return appears to be the

type of condition that could penalize the
less sophisticated taxpayer through his
failure to file information with his return

that is not of substantial importance,

A

requirement that adequate records be maintained

of advance payments, their deferral and sub
sequent inclusion in income would be sufficient.
1.451-5(e)

The consent of the Commissioner to the change
in method of accounting should be presumed in

the absence of affirmative action to the contrary.

1.451-5(e)

5.

The effect of these regulations on open years

(other than years ending on or after December

31, 1969, and before January 1, 1970) should be

stated.
6.

1.451-5(f)

Advance payments not previously reported in
income should not accelerate into income upon

death but should be reported by decedent's

estate or heirs as income in respect of a
decedent.

